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Al W. King Ill, 3D, LL.M.
Unique and Creative Uses of Modern Trusts
Involving Investments and Insurance

Global Wealth Transfer — Intergenerational Planning:

Next three decades world’s ultra high net worth (UHNW) bequeath $16
trillion globally:
- $6 trillion U.S.
- Germany, Japan, U.K. and Brazil (next largest wealth transfers)
$300 billion charitable globally
_ Perspective: Current U.S. GDP just under $17 trillion
Transfer from .3% of world’s population
_ 68% - Self-made globally

- Richest 1% own 50% of global wealth

Source: ULS. Nows e Wirkd Reort

U.S. Wealth Statistics:

U.S. Private wealth — Expected to reach:

- $54 trillion by 2018

- Up from $46 trillion in 2013

- Top 1% -> 40% of wealth: Closely-held business and/or real estate
- 64 million over age 50 control $20 trillion of wealth in the U.S.

China will rank second with $40 trillion

Source: Euromoney




Global Wealth — Wealthy Countries:
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Update - International Forbes 2014
Billionaire List Data:

2014 Forbes List:
— 1,645 billionaires on the 2014 Forbes list (268 were added in 2014)
~ Overall net worth is $6.4 trillion (up from $5.4 trillion last year)
~ U.S. leads the way: 492 billionaires
« China (152), Russia (111), Germany (85), Brazil (65), India (5t
— Wealth is spreading to new places — Billionaires for the first time in Algeria, Lithuania,

Tanzania and Uganda.

Also for the first time, an African, Aliko Dangote of Nigeria, breaks into the top 25

Roughly 66% of the billionaires built their own fortunes
* 13% inherited them; and
* 21% have been adding on to fortunes they received

Source: Forbes

Asset Composition Selected Countries:

Asset composition in selected countries
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U.S. Cities with the Most Millionaires:

New York - 894,000

Los Angeles — 330,000

Chicago - 264,000

Washington, D.C. - 221,000

San Francisco — 199,000
6. Boston — 148,000

7. Philadelphia — 136,000

8. Houston — 131,000

9. Dallas - 113000

10, San Jose (Silicon Valley) ~ 122,000
11, Detroit - 108,000

12. Seattle - 88,000

Source: Study by RBC Wealth Management and Capgernini

Income, Net Worth, and
Financial Worth in the U.S. by percentile:

Wealth ot income | Mean household | Mean household | 1o houschold
; financial (non-
class income net worth
home) wealth
‘Top 1 percent $1,318,200 $16,439,400 $15,171,600
Top 20 petcent $226,200 $2,061,600 $1,719,800
60 80t percentile $72,000 $216,900 $100,700
40 -60™ percentile $41,700 $61,000 $12,200
Bottom 40 percent $17,300 -$10,600 -§14,800
il ; N Yok New York Uiy,

Wealth Distribution by Type of Asset:

Top1 percent Next9 percent
[
e

Bottom 90 percent

Teuses

Stocks and mutual funds

Financialsecuitics

Business equity

Non-home real cstate

Housing, Liquid Asscts, Pension Asscts, and Debt

Top1 percent Next9 percent Bottom 90 percent
Principal residence S
Deposits 5
Life insurance. ot
TOTAL otherassets 37.8%
Debe 216%
Plsse note: Figures above brsed an 2010 US Gensor
Source Walf, N, (012 i New York: New York Univrsy



http://appam.confex.com/data/extendedabstract/appam/2012/Paper_2134_extendedabstract_151_0.pdf
http://appam.confex.com/data/extendedabstract/appam/2012/Paper_2134_extendedabstract_151_0.pdf

U.S. Intergenerational Planning:

* Key group #1:
- 66.3% population below age 50
77 million Baby Boomers (Born 1946 - 1964)

Make up roughly 13% of population
Roughly 4 million Baby Boomers retire each year
10,000 per day

* Key group #2.
64 million people over age 50 control $20 trillion wealth

- “Leave family enough money so they do something; not leave enough money so they do

nothing.” - Warren Buffet

Both groups very interested in estate planning and trusts

Source: US Consus

Defining Core and
Excess Capital - How Much to Give?:

Goals for Wealth Allocation Strategy Transfer Strategy
 Tavest for security * Minimum amount that
Core Capital must ahways remain in the

+ Balanced mix of liquid

traditional asset classes ey

+ Amount that can safely
 ovest more agresively o
Excess Capital « Talor allocation to the risk :
profilc of the bencficirics “Incentive rust assets to
promore fscal & socil
responsibily

Sources Alian

Summary of the Most Popular
Desires of an UHNW Person’s Trust Planning:

1. Famil; Education, and

2. Control and Flexibility Regarding Trust

— “Trusts are no longer vehicles that lawyers and banks ereate to keep what is rightfully the beneficiaries”

“Special Purpose Entities” and *Private Family Trust Companies™

— “Directed Trusts’

3. Control and Flexibility i Planning:

— Modern Directed Trust with family investment committg
= “Lam not so concerned with the return on my money as the return of my money” - Mark Twain

ime; Gurtent s remainder bencficiaties

* Proper assetallocation — “directed trus

= Ability 10 hold one asset without asset diversification — “dirccted trust”

* Illiquid assets - Direced rust




Summary of the Most Popular

Desires of an UHNW Person’s Trust Planning (cont’d):
4. Privacy: Litigation, all court matters, keep trust silent to beneficiaries if desired
5. Asset Protection

6. Tax Savings

=

Family Management - Promotion of Social and Fiscal Responsibility:

— Modern “Directed” Dynasty incentive trusts:

* “Iwant to leave my family enough money so they do something; not leave enough money so they do

nothing” — Warren Buffet
* Remember names and values of great great grandparents
* Videotape of family values and goals (transcribe)

* Draft Family Mission Statement

Estate Plan Maximizing Gift Planning Strategies
and Trust Opportunities
(Zero Estate Tax Trust Plan):

P —"
' Privte Foundation/Donor Adviscd Fund

Advanced Toue Plaing - See Beow:

Asset Peosction

Shiting Growih on Assrs:

Settled Trust aritable

Dynasty Trust

der Trust “Defective”

Do Soah Dk
E— S 7 el 5 i snd
Nomeed 10 GROUGST 4 et Donorsnd iy TP ek S
. L ol ¢ Gl Do
o T o Geamor sty -

Preserve Key Assets:

Purpose Tru

Trust Overview:

Types of trusts:
Inter-vivos (iferime) versus tes
Third party versus self-settled (grantor permissible beneficiary)

umentary (death)

Grantor trust (grantor pays income tax for (ruse) versus NON-GEANLOE trust (irust pays income tas)

Genealy both st and/ox .

Elements of a trust:

Settlor/grantor (establishes trust)
Trust agreement

Beneficiaries ~ Benciicial owner of trust property

Trust property New Hampshire
Trustee - Administers trust(legal owner of trust property) Onio
st All 0 s onesop shopping)
Delegated st administasion - A 3 st

Dirscte srust administraron - Sl saes et of chass model)




Who to Name as Trustee?

Popular trustee o co-trustee choices are:

~ Family members

~ Business colleagues (possible conflcts)
Friends

* 20% of wealthy families do not use corporate trustees (FOX)

+  Biggest family trustee concerns and liability issues
~ Concentration of assets/lack of diversification

Properassetallocason

- B

Delegated trusts: Improper due diligence and monitoring of investments /trust assets

ributions: Tasable versus non-taxable, independent decision makers for tasable, documentation

Environmental

Personal liability: Most states — High standards
*  Solution: Modern “directed” trusts li
willful misconduct standards as well as provide flexibility and control

ility of family and family friends as fiduciaries: gross negligence and/or

Modern Directed Trusts:

“Trusts are no longer vehicles that lawyers and banks create to keep what is
rightfully the beneficiaries”™

*  Modern Directed Trusts created with “open architecture”™
~ Notavailablein ll states

- c i ionship among jaries and trustee

* Multiple trustee and managers assume duties onee assigned to single trustee
~ Active family involvemen

Provides flexibility & control to family
+ Compare:

~ Full trustee (available n al states), ., bank o trust company provides al services for truse
(availablein all states),ic., famly member trustees or fiduciaties such

+ Nead 0 do due digence snd moritoring

Typical Modern Directed Trust Structure
with a Trust Protector Promoting Flexibility and Control:

ector

sinclude (Personaland /o Fiduciary):

+ Change situs and /o goeing v of the trust
- Consent o exercse power of ppointment

- Appoints successar trustees &
. . + Replaces tustees and fiduciaries
Distribution Committee "
(Fiduciary, Not Trusiee) Investment
(Family & Family Advisors)
"

Dircets Administ y, Not Trustee) p——
e Di Dirccts Administrative Trustee wnership of assets

“Stocks & bonds account
Tnsurance + Prepare & sign trust tax return
*An + Truststatements

ily Commitece

(Non-taxsemsiive * Make distributions

i me Recenecomaions_ L1
“Prieatecquity Takedirection rom: <__
*Combine all functions < Full Trustee Closely-held stock Di




Modern Directed Trusts:

* “Directed” Trustee — Trifurcates the traditional trustee role into an i
istributi and a directed inistrative trustee:

Section 185. Trusts - the trustee s generlly not liable for following the
instructions of an empowered person (ie., investment and/or distribution committees) within the trust instrument - State
Statutes.

~ The administrasi b

a5 no dis (3 party) duties regarding the trust. The selction of
investment managers is generally the responsibilty of the investment committce sun by the family

The administrative trustee takes direction from either a co-trustee, trust advisor, investment committee, or LLC
regarding both investments and distributions.

s d the trust from taking dircction for investments and /o
discributions. Typieally *“gross negligence and willful misconduct sttutes”.

Please Note: “directed . tstate “dircered” poertul
Great combination of independent administrative trustce, family, friends and family advisors

Provides flexibility and control regarding distributions

Liability Protection: Gross negligence/willful misconduct standard for liability of family members serving as co-fiduciaries

~ State Statutes — Not all states have directed trust statutes (i, Alaska, Delaware, Nevada, New Hampshire, South Dakota
and Wyoming)

Selected Popular Modern
Directed Trust States with No State Income Tax:

Alaska

Delaware

Florida
(Limited Directed Trust Statute)

Nevada
New Hampshire
South Dakota
Wyoming

Please note: Client does not have to live in these states to take advantage of their favorable
trust and tax Jaws. All they need o do is to establish a trust in the states administered by a

Advantages of a Modern Directed Trust:

o diversify trusc
Can hold large concentrationin one stock (public or closely-held)
Ability 1o provide broad asset allocation models for trust assets, for example

Harvard Univerit Endowment: ‘ale UniversityEndowmen:

Spuce st sy Endounen, Vel Uty uneomens Gace, 2013

for

Directed Administative Trustee does not have to nterfere

Ecalient control and flexibilits in borh ui i dowen cconomic crcles




Designing the Incentive Family Bank Dynasty Trust:

Incentive Trust Defined: Trusts with provisions designed to encourage o discourage certain
types of behavior.

Trying to help beneficiary recognize some aspect of what got grantor 1o where they got so that
some aspect of grantor’s heritage can be valued and perpetual (Calibr)

Leave kids enough so they do something, but not cnough so they do nothing - Warren Buffet

Remember values and names of great-grandparents

Promoting social & fiscal responsibility within the family (family values)

If “Directed” regarding trust and discreti regarding

‘Family and family advisors: Distribution committee (mentors)

Ages for fici: v nt: 20-40

* Generally: post age 40 setain trust for tax savings, asset and divorce protection, etc.

Designing the Incentive Family Bank Dynasty Trust (cont’d):

Various trust distribution options:

Mandatory Distribution Standards (poor option for incentive trusts)
* Allincome distributed
® 1/3 of principal age 25, 1/3 age 30, balance 35
~ Discretionary Support Interest:

* Health, Education, Maintenance and Support (HEMS) distributions (not best option for incenive trusts)

~ Total Discretionary Trust
* Total diseretion: best opion for incenive trusts
* Successful childres

well 2s mentor
* Separate shares vs. single pot

+ Unequal dissbutions with singl pat - Could negatiely impac Gl e
+ Compatiton fr sigle pot may breed simosiand disese

o~ spacateshates with LPof A once dsrbions i)

* Reform/Modify or Decant

trust with manda

“Tosal discstionacy

Inheritance:

Percent who consider it i to leave ij to children/heirs:

- 76

(younger ages 18-46)

o (Baby Boomes

~ 73% (older age 6

¢ in three

~ Twice as many as younger ages 1846
— Twice as many as older ages 67 plus
* 61% of high net worth parents are not confident children are:
Well prepared to handle financil inheritance

33% of wealth parents: Have disclosed their wealth to their children

50% believe children mature enough 25-34 years old

25% believe children mature enough 40 years old

Trust study




Sample Incentive Provisions for Directed Trusts:

Incentive Clauses e 32 of st income

105102 income) - exceprions, L. dis

- TR —— et worh indesed for inflios
Assumpion $75MM enongh tolive el bt have 0 protct i (il vl
Mol Sopendfo tay at home pasent, 10 adul hild 1o case for lderyrelaive
~ Education cost fo il in perpesis:
W spulate 30 GPA, may choose casir courses
~ Nonthl payments for Acadermic Excellence
~ Mdical cost for fmiy n perpersi:
Real Estate - “Use Faceor™ by es st fo chidren, grandehidren i the rust s they “as” it a fe (operstes 4 Famly Time Shae
c J—— -
= Cluse —_— e

- Disorse protetion

~ Bloating Spouse Clause (n-aws): define inJaw 1 am mariod 0 i it

~ Deny s payments uness benefcay s o agreemen
~ Beneficiary confit lawe - i beneficay s, he s

= Deaialof i

ns i beneficaey s 2 drug et or paychological reatment

~ Family Bask: Lo to Benchiiry (e insurance purchased o provide repayment

— Denialof distbutons ifbeneficary d charable iving, i Plansing and rsr,

Sample Incentive Provisions for Directed Trusts (cont’d):

' As partof trustor s leter of wishes

+ Getbuyin from family advisors and distibution committee

Family leari plan,

~ Governance — distibution committee made up of faily members (ic..
consultants)

ouincin the trus i, rescarch and community involvement)

- he

~ Charitable donations by familyin perpeuity once dyoasy trust rtains  certain FMY:
 The family distiburion comitie makes donations rom the trust diecel to charit, thus actvely insolving the family wih chariics and thus

promaring the family values and misson sttement

- family foundation, o

- B Provide for trust p make

cach year

New Approach to Family Bank Dynasty Trust Incentive Provisions —
Providing Guidelines for Trustee Discretion:

Famil mmittee mak based upon following factors:

1. ‘The ability to live within one’s means, i¢., managing spending consistent with one’s level of income;
2. The ability to manage spending relative to income in a manner that would be consistent with being able (o save a

portion of income, as necded;

3. The ability o understand and manage credit and debt processes, leading to avoidance of excessive debt;
4. ‘The ability to maintain reasonable accounting of onc’s financial resources;
5. The ability to stand and manage one”. al assets, cither using basic investment procedures and

principles oneself or to delegate these actions responsibly to appropriate advisors;

6. The ability to generate income for spending needs if additional resources are required or desired beyond trust

distributions;

The ability to show initiative, engage in ip, and purpose in paid or unpaid work

8. The abilty 0 use of a portion of one’s income and/or financial resources 1o support charitable activities of

one’s choosing; and

Source: Heeheling 2011 “Useand Abuse of Incentve Truss: Improvenents and Aleentives” Jon & Fken Galoand James Gribman Ph D,




Additional Approaches to Trust Administration:

* Option #1: Directed Trust — Previously discussed

Option #2: Special Purpose Entity combined with
Directed Trust

Option #3: Private Family Trust Company

(PFTC)

Option #2:
Special Purpose Entity (SPE) or Trust Protector Company
(i.e., Delaware, Nevada, South Dakota & Wyoming)
(Combined with Separate Investment Management LLC):
T I South Dakota Example:

Directed Trust

“Board of Managers

Trust Progector Dirccts: South Dakota Trust Comj
iministrative Dirccted Tr
« Investment Committce * Trust Protector
« Distrbution Committee * Investments:
T—— - cered

~Nota trust compa

~D&O, E&O Insurance ~ As derermined,usually l‘l‘nm assets

discrctionsr,

et to South Dakota situs.

—~Answer o governance.

South Dakota Investment LL(

Option #3:
Private Family Trust Companies (PFTC) - Introduction:

A growing and popula trend among ultra wealthy families is the creation of their own Private Family Trust
Company (PFTC) to serve as trustee for their trusts:

When does 2 family create 2 Private Family Trust Company:

dach sty ity - PFTC provides D&/ E&O insurance

~ Allows for FOX,IPY)

iquid assesin st . clos
Provide by o ot hase o diversif,
Gosemance

- Py

SEC exemption: Com




Example: Typical Modern PFTC — Promoting Flexibility and Control:

South Dakota Private
ly Trust Company
SD LLC)

Non-South Dakota
Family Office

L -SDTC -- <"

South Dakota Board Member

!
SDTC as PFTC trustee agent
providing back offic trust
administration

Family

r—

o Bunkingto be a PFIC

~ Needoffic o South Dikor,one SD Bosed Merber

in Sauth Dake Asenc— SDITC i ot bosnd and serves the e s corprate gent . providing
offic spac o PITC, collecingma and snsweringhe phone

Step 2 Soth Dakors PITC s sevics fom O inanother e

Step 3 s s s b done i Souh Dot benefi From Souh Dakon' favrsble s s by iig SDTC s s s or PRTC o] adinisiaion
The

Existing Trust - Change of Trust Situs:

Stepl:  Substitute current trustee with trustee located in modern trust jurisdiction
Step2:  Procedure:
* Reformation/modify trust in court (sce appendix A)
[or]

Decant from old trust 1o new trust in modern trust jurisdiction (see appendis A)

ected Trust provisions (distribution and investment commitees)

+ Incenive provisions (promoting social & fiscal responsibilc
Trust Protector

~ Special Purpose Entitiy

~ Beneficiary quiet provision: Ability 1o keep the trust quiet/silent to beneficiaries and ability to waive
bencficiary notice of trusts assets

~ Mandatory Gic
and/or support (HEMS)

+ Add discrrionary rustprovisions

pay all income and/or pays 1/3 principal at age 25, 1/3 at age 30 and 1/3 at age 35)

Two Major Types of Irrevocable Inter-Vivos (Lifetime) Trusts
with Beneficiarie:

* Third Party: Grantor is not a issil i The only t cia are
family and others

Available in all 50 states

along with family and/or others

South Dakota

— Protection Selfsetld. e

—+ Dynasty Trusts, GST, ILITs - Bither scl-seted orthird party, o both and excluded from estate and GST tases
— Possible Federl extie and GST t scs: PLR 20944002 and IRC 2056

~+ GRAT,QPRT, HEET: Third pary

11



Common South Dakota Situs Estate Planning Strategy —

Separating DAPT (included in estate) from Family Bank Dynasty Trust (excluded from estate):

Wil and/or Revocable.
Living Trust:

-
5 e 553 Gk & GST

FundodsuDeah | | Fundd s D

Gengely 0404 of A
Bencia
D, NV o 5D 44l of proction
Trusts Often Used to § Aboye:

Charitable Trusts:

~ CharableReminder Truse
(AK, DE o $D) «
“Thind Pary

(Clients Reskdens Sate or
A DE,NVor D)

Dynasty Trust — Enormous Size Potential:

> Assumptions - $5.43 million Gift to Trust; Trust lasts 150 years and earns 3% after- tax;
tax every 30 years
— Three Generation GST Trust (Common Law RAP or USRAP)- §74,199,681

Dynastic trust (unlimited duration/perpetual or long term)- $471,216,794

Number of Years

PleaseNote
SelfSel

Family Bank
sty Trust

Thind Pary/Self S

~ Excudedfom st

» Ui $5.43mm Gift & GST

Doty Trt o b

Purpose Trusts:

.

~ Pt Family Truse Company

(DE or 5D)

46% transfer

31 Yeurs

61 Years

91 Yeurs 70951082
121 Years $194,135080
151 Years

471216794

70981082
($36.791,298) Tases
$43,189785

$56,609.789

S74199,651

Generation Skipping Transfer (GST) Trust
and Dynasty Trust States:

A aho* (1959, Pre-195)
Nisesipet Calforis Wisconsa® (1967, Pe 1950
e ok Comessiur South Dakos (1985, Poe 195
Oldahoms congn Delavare” 1975
Texms I
Vemon: Kan
Nsachuser
Minosson
s Teanessee G0V5) (60 vear)
e Mesics Albanms Q011 (560 veas
North Dakors Shio (1779
Oreson Rhode Iihng (1999
South Carclns
et Viginia

I Nisou GU01)
Nebra

APand e

T T

12



Third Party & Self-Settled Dynasty Trust Tax Savings:

Federal Estate Taxes

Federal Generation Skipping Taxes

State Death Taxes

State Income Taxes

State Premium Taxes

*  Zero Tax Dynasty Trust - Life Insurance (also saved federal income tax)

Please note: Trust distributions arc taxed federal and state income taxes in the
resident state of the beneficiary

~ Exception: Life insurance (

tax free policy distributions from truse)

Dynasty Trust Planning/Funding Alternatives:

+ Goal: To maximize the amount which passes frec of Generation Skipping Tax (GST) (ic. leverage the $5.430,000
GST exemption or $10,860,000 if married).

Solution: Generally invest in assets that you expect to grow and appreciate substantially (particularly during
grantor trust status)
Financial Assets/ Investments
~ Closely-Held Stock

Limited Parencr

hip Usits/LLCs
Life Insurance
~ Personal Residence /Vacation home (for grantor and/or beneficiary)
‘Additional strategies to leverage growth within Dynasty Trust
Promissory-Note Sale
~ Sale ofa Remainder Interest (GRAT, CLAT, QPRT)
- Other

Non-grantor trust status: Consider sclling sclected asscts in trust to save statc income and capital gains taxes
— Non-grantor rusts save sat income ta and eapital gins s i in AK, DE, NV, SD, NH & WY

Promissory Note Sale —
Dynasty Trust Leveraging Strategy:

P Gifts $5.43MM

~ Allocates $5.43MM of Gift Exemprion
~ Allocates $5.43MM of GST Exemprion (2015)

Dy ty Tru

¥ $5.43MM Initial Gife
Promissory Note Sale of Assets to Trust

¥ Growth on Initial $5.43MM
7 Gift

— Up 09 times 35,433 funding amount or
— Note Term: 3.20 yesrs (Generally  yesrs)

Grantor Interest Only Balloon Note Back to Grantor

" Interest for 9 Years (Not Taxed)
— Interestbased upon IRS 1274 Rates (L47% March 2015)

— Balloon Principal Paymentin Year of S4887MM
for bencficiaics;possbly fund another Promissory NoteSale
Notes If married, it i possible to make an iniil ift of -
$10.86MM and therefore a $97.74MM Promissory Nore or if
maximize current Gift and GST Exemptions up to §5.43MM per
spouse resulting in a $48.5TMM Note for one spouse Beneficiazies

13



Promissory Note Sale (PNS) to Grantor Defective Dynasty Trust:

Fund trust with $5.43 million (s Gife & GST tas cxemprions)

Justifies PNS of nine times §

43 million or $48.87 million post discount (All PNS combined cannot esceed)
B ¥

crest rate for March 2015 on $48.87MM 9YR Note- $718,389 annual interest payment
~ Annual interest payment federal and state income tax frec to grantor (revenue ruling 85-13)

Inerest payment can be paid in-kind with low yiclding lliquid interests

Investment

Residence, Closely -

Held Stock

Vacation Home

Planning for Family Residences or Vacation Homes
with Dynasty Trusts:

o« Purct

P For Child or Grandchild

— Rather than purchase home outright for child or grandchild, purchase in
Trust so divorce & creditor proof

— Children or grandchildren live rent-free:

= Creditors?

se” provision

* Qualified Personal Residence Trust (QPRT

— Typically uses too much of gift tay

xemption
— Cannot get house back out of QPRT

le of remainder interest to Dynasty Trust

* Promissory Note Sale of residential real estate to Dynasty Trust

Zero Tax Dynasty Trust - Solutions for Large
Insurance Premium Payments:
+ $14K Per Beneficiary (Crummey Notices)

« May Not Be Able To Buy Enough Insurance

Gift $5,430,000 To Trust To Buy Insurance

* Modified Endowment Contract Issue

* Loan to Trust — Pay Back From Cash Value

Promissory-Note Sale to Defective Grantor Trust
Please See: Steve Oshins, Al King & Pierce McDowell: “Sale to a Defective Trust: A Life
Insurance Technique” Trusts & Estates, April 1998,

14



Examples:

Crummey Trust $56K Contabution cach yar ssumesfour bencficiris)
Assume S2K. Premum perS1 million Death Bencti
Thuste purchases 24 shhon of Wi mance

Gifi §5.43 million t0 Irrevoeable Trust No Gt Tax
Assume asses can 5

nsurunce palcy premium of 144K can be supported
Acsume S prtm per $1 milhon of Desth Benctie
Trustcan purchase $7.2 illion e msurance

2557 millon o FLP
130 discount with FLP
millon

ame asets cam % - S2OK per year

Assume S20K premiom per $1 million Deah Benefic
Trust can purchase $10 million policy

Family Limited Partnership (FLP)

Promissory Note Sale to Defective Trust Transfer $5.43 million to Defectve Truse
Sell $20 million FLP Partnershipinterst iscounted by 304
(Actually 28571 millon)
Trust cguals S30.57lmil

rest 214 million

carn 1,000 - $926,000= 1214000
Assume 20K premiom per $1 million Death Benetic
Trust can purchase S607 milon polic

SplitDollar Problems?

Popular and Powerful Modern Trust Combination: e

¢ Puivate Foundation snd Chasiabl Truss|

DAPT: Tax Neurral = Included in Estate DAPT: Excluded from Estate

Asset Protection: Shifting Growth on Assets:

Domestic Dynasty Trust

Asset Protection

Excluded from Excae - Use
5543 Giand GST
Eeepionn

¢ Thind Pay /st seuted

 Graotor Tuse o Income Tax

urposes

¢ SelfSexded - Grantor a1 P
Dicretionary Bencficiary it
others

+ Provides Four Lvcls of Aset
Protcion
St - AK,DE, 0eSD
Grantor Trus for Income Tax Purposcs sius
“Typically Transfer 10-40% of Assts
Four Levels of Asset Protecio

Situs - AK, DE, NV,
orsD

Self-Settled Domestic Asset Protection Trust (DAPT):

*  General Definitios

Properly established and administered under the laws of onc of the DAPT
urisdictions (ic., 15 states)

Mississippi
— Allow settlor to be permissible discretionary beneficiary of the trust Missour
Newada
*  No preexisting understanding between settlor and trustee New
~ Proteets trust assets from setlor’s creditors, if structured properly
Oklahoma
+ Creditors of setrlor unable t0 access trust property interest as defined by state law — Rhode Tsland

South Dakota

Tennessee

Unlike exception creditors
~  Bither established to be excluded from or included in the Uiah
settlor [or] both

Virginia

Wyoming

— Assets not (no fraudulent




Wealth Preservation/

Domestic Asset Protection Trusts (DAPT)
(Self-Settled Tax Neutral DAPT and Self-Settled DAPT Dynasty Trust):

As in15 sues doniistrss
~ Eraudulent conveyance, Discovery period
s » by the sate sbe o resc
“Thind Pany Truses: Avable in ol s
2 DAPT propeny placed in LLCitled 1o the trust (1o third party trusts
Chasgingonte potesion o exclusse ey
dinabuion
T —
Sole membes potetion st vel Mississippi
Poversl AK. DE, NV nd SD saucs Missouri
3 ¢ £ party crusts): Nevada
Doy s in s no prapeny st o nforssable i
New Hampshire
it poves of s o sindec s Ohio
Sttc st AK, DE, NY. 0 SD Okdah
4. Spendthrift protection (availablein all DAPT states) - Also hisd parey truses Lo
P ) ! Rhode Island
Additional protection South Dakota
+ Reimbursementof legalfees i s st and sucecssful

- Lisiation
Reformasion modifcaion

Bnsficary i Can b st s o ey

Other Key Types of Trusts to Shift Growth after Utilizing
Most of $5.43m Gift & GST Tax Exemptions:

~ Transfee remainder to Dynasty Trust

Nominal gt

Non-Grantor Charitable Lead Trust (Kennedy Trust) (sce appendix O):

Transfer consinder 0 Dynasey Trust

~ Nominal gift

Health & Education Exclusion Trust (HEET) (

appendix D):
~ Uilize crummey it

~ Perpetualdefernalof GST tases withoutalloation of GST excption
~ Alwayschariable beneficiay 50 o taxabl ermiation for GST purposes

provide for the educat Filds dchitd

Purpose Trust:

~ Sepasace Dynasty Truse

Cares for an asser/propern

~ Nobencficiaries

“Purpose Trust” Statute
(No Beneficiaries — Protects an Asset(s)):

Trend: Domestic versus offshore non-charitable purpose trusts

Definition:

- Tnu

that exists for s

ted (non-charitable) purpose.
Established to cate for “something” rather than “someone”
No bencficiaries

Trust Enforcer:

- Appointed to

Abily .

carrying out their obligations in fulfilling the trus

s purpose

Also Trust Protector: Amend trust if needed in event circumstances change

May reform iy o bencficiany nut i e fruse

May combine erand Tr

Proccto funcions
South Dakots First domestc Trus Protscror st (iop rked)

Taxes: Typically excluded from estate as completed giff trusts (cither grantor or non-grantor)

Also pour over revoeable purpose trust with dynasty provisions
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“Purpose Trust” Statute
(No Beneficiaries — Protects an Asset(s)):

irds, tortoiscs, snakes, ctc)

~ Maintenance of

we sites (honorary)
~ Cryogenics— maintain frozen body

~ Maintenance of family property (i, antiques, cass, jewelry, memorabili, etc.)
~ Maintenance of an a1t colletion

~ Maintzin family homes (residence and vacation)

~ Long term maintenance of buikding, property or land
~ Maintain business interests

Royaltes

Digital assets

~ Provide for philanthropic purpose not qualifying for a charitable deduction

~ Maintain Private Family Trust Companies

*Pleasesee; “Trasesfor Purposes: Plicy, Ambigty, e Anomalyn the Uriform Laws” by Adam. Hirsch,Florda Sate Uriversiy Law Review, Vol 26913

“A Trust without beneficiaries: What is the Purpose?”
South Dakota Top Rated Non-Charitable “Purpose Trust” Statute (Cont’d):

Term and Duration: Del. & South Dakota are the only two states

with unique non-charitable Purpose Trust Dynasty (perpetual) RAP

statutes*

— Scparate Purpose Trust RAP statute duc to the unique nature of these trusts without

beneficiaries

— Most states 21 year term

Approsimately 10 siates GST, long term or unlimited duration (sce Delaware, New

Hampshire, South Dakota and Wyoming for broadest statute)

*Please see: “Trusts for Purposes: Policy, Ambiguity, and Anomaly in the Uniform Laws” by Adam J. Hirsch,
Florida State University Law Review, Vol.26:913

Zero Tax Dynasty Trust Solution —
Private Placement Life Insurance (PPLI):

PPLIis a variable universal life insurance policy that provides cash value appreciation based on a scgregated investment
sccount and a lfe insurance benefit

= Usually

PPLI cash values may be directed by cl

Cash values accumulate income and capital gain tax free
* Cashvalues are available tax free using withdrawals of cost basis (total premiums paid) and very low cost loans

At the insured?’s dearh, the death benefit is payable tax free. “Therefore all investment gains, dividends and interest are
compounded without income tax

Assuming any reasonable lifetime investment rewen, the costs of the PPLI will be much less than the taxes that otherwise
would have becn paid

The PPLI cash values are as liquid as the underlying investments
~ Allowin-kind distributions

The cash values are in a separate aceount and are not subject to the gencral creditors of the e insurance company

“The investment advisor may be substituted for another advisor in the furure

Low state premium taxes
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Insurance Taxes:

1. US. Insurance Company / * DAC Tax
Off Shore Operation « No Premium Tax
(953(d)
2. International Insurance « 1% Fed Excise Tax
Company (non — 953(d)) ) )
* Have to Travel to Country
¢ DAC Tax
3. US. Company .
; * State Premium Tax

U.S. State Premium Tax Rates:

ke advantage ¢

low premium tax state:

stablish trust in low premium tax state w
ate’s trustee — Purchase poli
[or]
Establish an LLC with an LLC
[

What if existing trust with
situs outside of low premium tax state?:

Set up an LLC with an LLC agent in the state to
purchase the poli

nd]
Allocate the LLC units to trust with situs outside of
the low premium tax state

Trend with International Families
Looking for U.S. Trust Situs and a U.S. Trustee?
Once a No-No; Now a Commonplace Desire:

Resident country

Blacklisting of offshore jurisdictions by resident country

+ Forcign Grantor Trust;
o

st forcign jursdictions.

the OECD defined

~ Holding offshore ity
o US. assets/no U, taxes

o 0 oo e, hck of ffctive
ranspareney, and no requirement of substantial activity
+ Secrecy wall falling apart — Globally

+  Improved U.S. trust laws: Directed Trust, Trust Protector, Reformations,

— Unlimited Gift & GST exemptions
— For US.citizen or green card children or
grandhildren

~ From non-grantor forcign trust
~ Saves UNI, accumulated earnings tax
No burdensome tax reporting

) - ~ Selfsertled

Foreign family members: ~ NRA funds before moving to the US.
~ Forcignstudents (sayin the US.) ~ Taxand asset protection advantages

~ Forcigners obtin grecn cards

~ Forcigncitizens marry US,citzens




Appendix A:
Existing Trust Change of Situs -Reformation and/or Modification:
¢ Modification:

— “Carry out the material purpose of the trust had the grantor

known”

¢ Reformation:
— Mistake of law or fact

— “What was actually intended”

Appendix A:
Change of Trust Situs: Reformation/Modification of Existing Irrevocable
Delegated Trust to a Modern Directed Irrevocable Trust:

R M.

Generaly

Existing Trust after change of trus

Reform/modify

—c
ot scal perpetsity

neficaris teprescated
Example: Change of Trust Situs and Reformation/Modification

Change Situs 10 South Dakors by g a.

New York South Do Truses

Reformed/Modified

“Delegated 2 Upon change o St and sppuinment of
South Dakoa Trasice, seform/ oy 10 S New York Trust
Trust L for adeinisscis
New YorkLaw for To Save State Income Tax/ et A
Moderni : Inepreionand | +*Dieeed”

Vg and Direc Valdi Emr—

ed Trust & Trust Protector

Appendix A:
Additional Reasons Trustees or Beneficiaties Might Wish to Reform or Modify
an Existing Irrevocable Delegated Trust:

Add Dir Trust structure

* Modernize an outdated trust agreement

~ Add trustprotector

Additional reasons:

+ Save sutc income taxes

* Add flexibility regarding appointment of trustees

* Change the governing law spplicable to the trst

- Improve the trus’s governance structure

* Improve tax provisions

* Change term/dispositive provisions:Tax and assetprotection advantages

Change term . remove 1/3 of principal at age 25, 1/3 at age 30, and 1/3a
(famil direets

Cannot change trost duration .., RAP)
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Appendix A:
Change of Trust Situs -

Decanting from an Existing Irrevocable Delegated Trust to a New Irrevocable Directed Trust:

Decanting:

If trustee has both statutory authority and appropriate discretionary power in the trust document to
distribute assets:

— Change trustsius

~ Generallyappointa_ new trustee who then decants
~ Distribute from old trust o new trust
- c Skipping Trusts OK, but d

hee
Example: Change of Trust Situs and Decanting:

Existing Trust New Trust
New York Law Tru

Interpreation, Validity

uth Dakota Law Trust

with South Dakota Truse

i Admicistation) Trustee Decants Tou
-

= T RN (erpretacion, Construction, Validie,

Appeioe & Souih Dakora st

snd Admisisteston)

Pleasesee: “Decanong. A Sators Commocopia”by Rshad Wareh & Frc D
Touts & Estote, st 2

Appendix A:

Summary of Some of the More Popular Reasons to Decant are as follows:
(Most 2

also reasons for Reformation/Modification/ Restatement)

L st d/or Truse Peoeector)
2 Modifying poswers of appointment

5 Adding spendehrif protctions

4 Adding or emoring) grantor trust provisions

5 3 QDOT, a0 IRA condiit trst, et
s Combining rusts for greste cfficiencies

7 Separating truss to allow nvestment philosophies o be "ine tuned" fo beneficiares
s Scgregating higher ik assets

) Avoiding sate and local tases

10 for Medicaid ligib

1 Amending tustce succession provisions,removing or eplacinga rustee

12 Extendingthe term of a trst

15 Changingthe goseming law provisions o  trust

14 Comectinga scrivener's cmor or ambigeiy

[ER 3 bencficiarys sharc of a rust 0 8 ordet to preserve or obtsin clgibily for public benefits

16, Combing,sepregaingor othervise

7. Dynastytrusts,sithoughless common, re lso excellent candidates for decanting

Soutee: "Decantingand I gand , Truses” by Thomas . Sim Law Resicss, 2010,

Appendix B:
Grantor Retained Annuity Trust (GRATS):

« Asset transferred to trust
« Provides annuity to grantor and/or family members for a specified period of time
« Atend of specified period, any remaining trust assets pass to children or remain in
trust for spousc and/or children
Children sell emainder interest in GRAT to Dynasty Trust in order to benefic themselves and al
other descendants
— Spend thrift clause must be drafted so as to allow for sale of remainder interest
« If grantor dics during specificd term, substantial amount of assets would be included
in his/her cstate
If survives, out of his/her estate
— Sale of contingent reversion?
— Buy term insurance to hedge against grantor’s death

No additional contribution allowed to GRAT
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Appendix B -
Grantor Retained Annuity Trust (GRAT):

[ ] Trust

» Graros ecevesaruity
overtemof st

Income Interest Anrjuity

o o 0
Remainder Interest
o Aendotem

e | Els;;;’? ::‘;;2;;:’ To Taxpayer
Children in further trust

\

* Trarstrs \

o
Grantor/Taxpayer — Assets

Either Closely- Held Stock, PRE- IPO Stock, FLP's,
Publicly- Traded Stocks liely to appreciate.

Gift tax on remainder
Trustis will owe incorme tax on

Appendix C:
Charitable Lead Trust (CLT) Combined with a Dynasty Trust:

How does it work?

@ N \
j |
Charitable
Donor Lead Trust
(] . Income | Term of
Remainder Vears
|i| . $ cars
Dynasty Trust:
Promoting social & fscal responsibiliy
+ Chariable distiburions Chaity

Appendix C
Charitable Lead Annuity Trust (CLAT):

Donor has no immediate need for more income

« Forego income to realize capital appreciation via low gift/cstate taxes
+ No limitation on number of years (unlike CRT)
+ No minimum payout (unlike CRT)

~Grantor Lead Trust (income tax deduction)

(trust income imputed to donor) — Consider PPLI

~Non-Grantor Lead Trust  (estate and gift tax benefits)

« Sale of Charitable Lead Annuity Trust (CLAT) remainder to Dynasty Trust
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Appendix: C -
Testamentary Charitable Lead Trust (Kennedy Trust) — Example:

- Testamentary Annuity Lead Trust
- Sample Illustration
» 8% Lead Trust

Original Property

Value S200MM - Trast Principal
S200MM
Principal to Family
— P:
$203,699,708

1. Gife assets to lead trust, 2. Tncome of 8% to charity ©or 24 3 Agcr rerm of
chariable csate tx deducion of yoars. No income ws. Firs 1ot Sjomimons o Lo
$198,150,130. Deducton reduces income of G milion. Totsl gt et o5 (4T ot
sable estate from $200 million chasiable payments in 24 years i o e o
to $1,819,870. $384 million.

Appendix D:
Charitable Planning with HEET Trust (Health & Education Trusts):

*  Provides perpetual deferral of GST taxes without allocation of GST exemption.

HEET trust and distributions avoid

Always has a charitable beneficiary so no taxable termination for GST purposes.

able termination oceurs when trust loses its last non-skip benefici
trust

and only skip persons have interest in

> Charity is always non-skip person

t must be sufficiently significant (Anti Abuse Rule)

/v income currently

¢ share issue ~ “Indefinite” right to income and principal initially, then “ascert
children die.

ble” right after

*  Distributions made directly to providers of education and health services.

+  Grantor Ty

— Income, deduction and credits passed to grantor (§ 642 (c))

Appendix D:
HEET Trust — “Qualified Transfers”

+  Education - Tuition to qualified domestic or foreign institution.

> Not - books, supplics, room & board

* Health & Medical > Treasury Reg. 25-2603-6(b)(3): “Any person who provides medical
care [and] medical expenses atising from such medical care.”

— Diagnosis, cure, mitigation and treatment or prevention of disease

— Hospital services, nursing care, medical laboratory, surgical, dental and other diagnostic and
healing services

— Xerays, medicine, drugs (both preseription and non-prescription), artificial teeth or limbs and
ambulance.

~ Transportation and lodging for medical care

~ Long term care insurance and medical insurance

~  Family office:
* Medical insurance

* Employees?
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Appendixc D: HEET Trust (cont’d):

o Charity “Trust can designate one or more charities 1o e
e i \:'l'lusmu Authorized to receive each year

aution — Private Foundation

- Segregate funds

Amend by - |

s 50 grantor can't participatc in decisions
regarding these funds.
» Otherwise property distributed from trust to foundation

included in grantor’s estate

* Fund HEET i Annual exclusion gifts

Taxable ifts

— C, GC, GGC all beneficiaries so Crummey withdrawal powers granted to each.

stofani problem).

ppendis D:
Education Planning - HEET Trust
(Health and Education Exclusion Trust]

Section 2503 (e): Fxcludes from gift tax tuition payments made dircctly to an cducational institution
on behalf of an individual

— Same with medical

Section 2642 (c) (3): excludes from GST gifis of tuition and medical payments on behalf of a
grandehild

— must be non-taxable under seetion 2503 ()

Payments from a non-GST exempt trust on behalf of a “skip person” (Le. two or more
generations below grantor) made directly t0 an education institution are not considered GST transfers.
 This ereate rust for

C.GGCwithout llocating GST exemption

 Unlimited Duration ~ South Dakota

— Scction 2611(5)(1) sad LTR RUING 9823006 (6/5/98)

R Trust becomes skip person

When Last trust beneficiary who is not “skip person” dies="___
— Charity as bencficiary prevents termination

— interest disregarded if used to postpone or avoid GST

harity 10% FMV annually

Taxable termination oceurs

— To be safe - Pay

Appendix: D:
A client whose estate exceeds his/her GST exemption can make
a residual bequest to a HEET Trust:

Will and /or Revocable Trust

Masital Deduction

Remaining GST Excmption and

Dart/ All o Estate Tax Exemprion

Direct Charitable Bequest

der of Estate Tax Exemption
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